
 

  

 
 
 
 

July 19, 2022  
AGENDA 

2222 M Street, Board Room  
Merced, CA  

SPECIAL MEETING  
6:00 PM 

 
Join Zoom Meeting 

https://us02web.zoom.us/j/87451858846?pwd=VysrZnhFZFBHYUVKWU9ISys2eGxrQT09  
Meeting ID: 874 5185 8846    Dial in: +1 669 444 9171 
Passcode: 541443 

 
IMPORTANT NOTICE: Due to the ongoing COVID-19 Crisis, and as authorized by Assembly Bill 361, this meeting will 

be broadcast via conference call in addition to the meeting’s physical location.  Members of the public who wish to 
provide comment or observe the meeting may join in person or on the conference call.  

 
Lloyd Pareira, Jr., County of Merced 

Chair 
Nic Marchini, Western White Area Representative 

Vice Chair 
Michael Gallo, Eastern White Area Representative Kole Upton, Le Grand-Athlone Water District 
Gino Pedretti, Sandy Mush Mutual Water Company Eric Swenson, Merquin County Water District  

 
1. CALL TO ORDER/ROLL CALL 
 
2. PROPOSITION 218 PUBLIC HEARING ON PROPOSED PER-ACRE CHARGES TO FUND 

PHASE 1 OF SGMA IMPLEMENTAION 
1. Open the public hearing and receive testimony from the public. 

• Note: written protests were required. 
2. Close the public hearing. 
3. [If needed] recess to tally then report protests received. 
4. Consider adopting a per-acre fee based on land use, by resolution, if less than 50% protests 

received. 
 
3. BOARD REPORTS 
 
4. ADJOURNMENT 
 
  

https://us02web.zoom.us/j/87451858846?pwd=VysrZnhFZFBHYUVKWU9ISys2eGxrQT09


BOARD ACTION ITEM 
 
TO:   MEMBERS OF MERCED SUBBASIN GSA GOVERNING BOARD  
FROM:  JEANNE ZOLEZZI, COUNSEL, GREG YOUNG, CONSULTANT  
DATE:  JULY 19, 2022  
 
SUBJECT:  PHASE 1 FUNDING MECHANISM  
 
SUMMARY:  
As documented in the May 2022 Engineer’s Report, water service fees have been determined to 
be property related fees and charges within the meaning of Article XIII D, and are therefore subject 
to the substantive limitations and procedural requirements related thereto, which require that any 
fee or charge must meet the substantive requirements set forth below. The Engineer’s Report and 
this staff report are submitted to the Board to document the methodology used and the justification 
for the allocation of cost among the various types of properties and users located within the district.  
 
1. Revenues derived from the fee or charge must not exceed the funds required to provide the 

property-related service.1 
 

The Prop 218 Phase I Funding Mechanism Charge has been specifically calculated to cover the 
budgeted costs of providing the purposes of the Groundwater Sustainability Plan (GSP) as set forth 
in the 5 year budget. 

 
2. Revenue from the fee of charges must not be used for any purpose other than that for which 

the fee or charge is imposed.2 
 

The Prop 218 Phase I Funding Mechanism Charge has been specifically calculated to cover the 
budgeted costs of providing the purposes of the GSP as set forth in the 5 year budget. 
 
3. No fee or charge may be imposed for general governmental services, such as police, fire, 

ambulance, or libraries, where the service is available to the public in substantially the same 
manner as it is to property owners.3 
 

The Prop 218 Phase I Funding Mechanism Charge has been specifically calculated to cover the 
budgeted costs of providing the purposes of the GSP as set forth in the 5 year budget. 
 
4. The amount of a fee or charge imposed upon any parcel or person as an incident of property 

ownership must not exceed the proportional cost of the service attributable to the parcel.4 
 
The proposed fee has been determined not to exceed the proportional cost of the service 
attributable to each irrigated parcel within the GSA. The GSA will obtain sustainability of the 

                                            
1 Cal. Const. Art. XIII D §6(b)(1). 
2 Cal. Const. Art. XIII D §6(b)(2). 
3 Cal. Const. Art XIII D §6(b)(5). 
4 Cal. Const. Art. XIII D §6(b)(3). 



basin over time, pursuant to a Phased approach. The Phased approach was approved by the Board 
in Resolution 2021-02, adopted on November 12, 2021.  

 
Specifically, the revenue will fund: 

1. Phase 1 Land Repurposing Program. Beginning with the 2023 irrigation season, a land 
repurposing program (LRP) to help achieve the Water Year 2025 Objective; and 

2. GSA Executive Director.  Beginning no sooner than January 2024, hiring an Executive 
Director for the GSA and associated costs; and 

3. Domestic Well Mitigation Program Fund.  In anticipation of a domestic well mitigation 
program that will be developed by the GSAs within the Merced Subbasin, a fund will be 
established from which to address qualified mitigation efforts;5 and 

4. Parcel-Based Water Budgets.  By fall 2023, contracting with a qualified vendor to provide 
parcel-based water use budgets as both an information tool for irrigators and a tool for the 
MSGSA to evaluate and potentially implement an allocation approach. 

5. Water Rights Application Payment. Applicable to a subset of irrigated parcels within 
MSGSA boundaries, support the water rights application process defined in Resolution 
2020-01.  

 
Reflecting the recommendations of a Board-appointed ad-hoc committee, the proportional sharing 
of the Phase 1 Funding Mechanism Charge was discussed during the MSGSA Board’s March 10, 
2022 meeting.  Following a presentation, Board discussion, and stakeholder input, the Board 
directed the fee for all related elements to be applied to all non-federal irrigated lands greater than 
2 acres, as recognized by the County Assessor’s role.   
 
In particular, the LRP is a critical tool being promoted by the MSGSA Board to help achieve the 
Phase 1 Water Year 2025 Objective of reducing the consumptive use of groundwater by a 
minimum of 15,000 acre-feet annually to reach the required Sustainable Groundwater 
Management Act (SGMA) sustainability goal for the basin. All lands within the GSA boundaries 
will benefit from this first step in achieving sustainability.  
 
Importantly, the Phase 1 LRP was represented in Resolution 2021-02 as a near-term action to be 
funded with a fee that would sunset and be replaced by a to-be-developed Phase 2 Funding 
Mechanism.  Phase 2 funding will deal with reductions in the consumptive use of groundwater 
beyond the 15,000 acre feet, and will be developed to consider the extent of groundwater and 
surface water use by individual parcels. The Phase I fee represents a small start to sustainability 
that benefits all parcels equally by preventing state intervention and greater costs being incurred.  
Absent this proposed Charge, MSGSA landowners would have no direct representation for funding 
mechanism to implement the projects and management actions within the Merced Subbasin GSP.  
Without the implementation of projects and management action, the MSGSA may be unable to 

                                            
5 Funding for a to-be-developed domestic well mitigation program was recommended by the full MSGSA 
Governing Board at its May 12, 2022 meeting. 



meet the sustainability objectives of the GSP, likely resulting in the State Water Resources Control 
Board taking corrective action as provided by SGMA and impose significantly higher charges. 
However, with this proposed Charge, the MSGSA will be working to achieve SGMA compliance 
with local and better representation than the SWRCB can provide for substantially lower costs.   

Some landowners have argued that because they have surface water sources available to them, 
they will not be benefitted from all portions of the charge. However, the existing groundwater 
sustainability goal established in the GSP considers all sources of surface water use, and still 
documents unsustainable groundwater use within the basin. The Phase I efforts address only 
reductions of 15,000 acre-feet annually for the Phase I period, which is a small figure that all 
irrigated land within the basin are benefitted by regardless of their surface water supplies. As 
mentioned above, future fees to address more extensive projects and management actions will 
specifically take into account surface water supplies, and the quantity of groundwater used.  

5. The fee or charge may not be imposed for service, unless the service is actually used by, or 
immediately available to, the owner of the property in question. Fees or charges based on 
potential or future use of a service are not permitted.6 

 
The charge being imposed is to achieve a sustainable groundwater basin.  Groundwater is available 
to all landowners within the GSA boundaries, and only those who currently irrigate will be charged 
the fee.  
 
CONCLUSION 
 
Unlike the charge analyzed in City of San Buenaventura v. United Water Conservation Dist., 3 
Cal.5th 1191 (2017), the Phase I Funding Mechanism fee is not a groundwater pumping charge. 
Rather, the proposed fee is a property related fee or charge pursuant to Proposition 218.  
 
The GSA has established that its actions to be funded by the proposed charge do not exceed the 
reasonable cost of providing the service, and that the benefits from the charge are proportional. In 
Griffith v. Pajaro Valley Water Management Agency, 220 Cal. App. 4th 586 (2013)) plaintiffs 
challenged the agency’s groundwater augmentation charges, claiming the fees imposed on his 
parcel were disproportionate to the cost of service because the plaintiff’s property did not receive 
any of the supplemental water to be received under the proposed project to be funded.  The Griffith 
court rejected the argument, stating “the management of the water resources … for agricultural, 
municipal, industrial, and other beneficial uses is in the public interest …’ and [the Agency] was 
created to manage the resources ‘for the common benefit of all water users.’” The court held the 
charges did not exceed the proportionate cost of service because all groundwater users benefit from 
the Agency’s groundwater management activities. The same is true here.  
 
REQUEST/RECOMMENDATION/ACTION NEEDED:  
1. Open the public hearing and receive testimony from the public. 

• Note: written protests were required. 

                                            
6 Cal. Const. Art. XIII D §6(b)(4). 



2. Close the public hearing. 
3. [If needed] recess to tally then report protests received. 
4. Consider adopting a per-acre fee based on land use, by resolution, if less than 50% protests 

received. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



MERCED SUBBASIN GROUNDWATER SUSTAINABILITY AGENCY 

RESOLUTION NO. 2022-05 

 

RESOLUTION OF THE MERCED SUBBASIN GROUNDWATER SUSTAINABILITY AGENCY 

ADOPTING A PHASE 1 FUNDING MECHANISM LANDOWNER FEE 

 

 WHEREAS, the Sustainable Groundwater Management Act (SGMA) was signed into law on 

September 16, 2014 and adopted as California Water Code, section 10720, et. seq.; and 

 

 WHEREAS, the purpose of SGMA is to provide sustainable management of groundwater basins 

and enhance local management of groundwater through empowering local management agencies with 

authority necessarily to sustainably manage groundwater; and   

 

WHEREAS, the Merced Subbasin Groundwater Sustainability Agency (MSGSA) was formed on 

March 15, 2017 as a joint powers authority pursuant to Government Code section 6500, et seq., by agencies 

that qualify to be groundwater sustainability agencies; and 

 

 WHEREAS, three GSAs in the Merced Groundwater Subbasin (Basin Number 5-22.04) have 

coordinated on the development of a single Groundwater Sustainability Plan (GSP) pursuant to Water Code 

section 10727(a); and  

 

 WHEREAS, the Merced Subbasin GSP was originally submitted to the California Department of 

Water Resources (DWR) on January 28, 2020, with a July 2022 Update intended to be submitted in response 

to a Statement of Findings issued by DWR on January 28, 2022; and  

 

WHEREAS, the MSGSA adopted Resolution 2021-02 on November 12, 2021 that detailed 

elements of a two-phase approach to implementing the GSP; and  

 

 WHEREAS, Resolution 2021-02 directed the MSGSA to design and adopt by summer of 2022 an 

additional Phase I Proposition 218 fee to fund mechanisms for implementation of the Water Year 2025 

Objective, which was thereafter called the Phase I Funding Mechanism, and that such funding mechanism 

will sunset after 2025 and be replaced by the Phase 2 Funding Mechanism; and 

 

 WHEREAS, the MSGSA established an ad-hoc committee to develop the recommended elements 

of a the Phase 1 Funding Mechanism, and authorized the preparation of an Engineer’s Report; and   

 

 WHEREAS, on May 12, 2022, the MSGSA adopted the Engineer’s Report and set a public hearing 

on a protest vote for July 19, 2022, approved notification to be sent to all affected parcels at least 45 days 

in advance of the public hearing, and determined the proposed fee not to exceed the proportional cost of the 

service attributable to each irrigated parcel within the GSA; and 

 

 WHEREAS, the notice included instructions for filing a protest to the proposed Phase 1 Funding 

Mechanism.  

 



MERCED SUBBASIN GROUNDWATER SUSTAINABILITY AGENCY 

RESOLUTION NO. 2022-05 

 NOW, THEREFORE, BE IT RESOLVED, by the Governing Board of the Merced Subbasin GSA 

that a majority of impacted property did not submit written protests against the Phase 1 Funding Mechanism 

and the MSGSA has the legal authority to charge a landowner fee for purposes set forth in the Engineer’s 

Report. 

BE IT FURTHER RESOLVED, by the Merced Subbasin GSA Governing Board adopts the Phase 

1 Funding Mechanism, as described in the aforementioned Engineer’s Report. 

 

BE IT FURTHER RESOLVED, by the Merced Subbasin GSA Governing Board adopts the Phase 

1 Funding Mechanism rate for Fiscal Year 2023 as $24.94 per acre for all irrigated lands not subject to the 

additional charge for the water rights application payment, and $26.61 for lands also subject to the additional 

charge for the water rights application payment, as described in the aforementioned Engineer’s Report. 

 

PASSED AND ADOPTED at a regular meeting of the Governing Board at Merced, California, this 

19th day of July 2022, by the following vote:  

 

AYES:  

 

NOES:  

 

ABSTAINING:  

 

ABSENT:  

 

MERCED SUBBASIN GROUNDWATER 

SUSTAINABILITY AGENCY 

        

     

       By: ________________________________ 

              Chair 

 

ATTEST: 

 

________________________________ 

Secretary 



Proposition 218 Public Hearing

July 19, 2022 
6pm

Merced County Board Room

Phase 1 Funding Mechanism



Agenda

• Completed steps
• Review of Proposed Fee
• Process overview
• Public Hearing
• Board discussion and decision



Completed steps

• Nov 12, 2021 – Resolution adopted noting Phase 1 Funding need 
• Jan 13, 2022 – Board authorized Prop 218 ad-hoc committee 
• Feb 10, Mar 10, and Apr 14 – Ad-hoc presentations to Board
• May 12, 2022 – Board adopted the Engineer’s Report and set Public

Hearing for July 19, 2022 at 6 pm 
• Early June – Staff mailed “notice of charge” to affected landowners



Review of Proposed Fee



Two resolutions are drivers for new charge 

• Resolution 2021-02: Resolution of the Merced Subbasin 
Groundwater Sustainability Agency on a Two Phased 
Groundwater Sustainability Plan Approach

• Resolution 2020-01: Resolution Authorizing Execution of 
Agreement Regarding the Acquisition of Certain Flood Flow 
Water Rights and Water Supply Among [several parties]



Resolution 2021-02 also requires this charge to sunset 

“BE IT FURTHER RESOLVED, by the Merced Subbasin 
GSA Governing Board that the Phase I Funding 
Mechanism is intended to sunset and be replaced by the 
Phase 2 Funding Mechanism.” [Res 2021-02]

• From this, the 218 Ad-hoc Committee recommended the 
charge placed on each Merced County tax bills sent in 2022, 
2023, 2024, and 2025



Engineer’s Report
• Provided basis for a new proposed charge to 

finance specific projects and management 
actions consistent with the GSP

• Detailed the total revenue needed and likely 
annual charges for Fiscal Year 2023, 2024, 2025 
and 2026 

• Allowed MSGSA Board to call for protest 
proceeding and public hearing on the proposed 
establishment of the Charges  



Proposed charge will only apply to landowners 
within the MSGSA boundaries

Limited to:

• Irrigated lands 
greater 
than 2 acres

• Federal land 
exempt



Affected Irrigated Parcels



Improvements to be funded with collected revenue
1. Phase 1 Land Repurposing Program.  Beginning with the 2023 irrigation season, a 

land repurposing program to help achieve the Water Year 2025 Objective; and
2. GSA Executive Director.  Beginning no sooner than January 2024, hiring an Executive 

Director for the GSA and associated costs; and
3. Domestic Well Mitigation Program Fund.  In anticipation of a domestic well 

mitigation program that will be developed by the GSAs within the Merced Subbasin, 
a fund will be established from which to address qualified mitigation efforts;  and

4. Parcel-Based Water Budgets.  By fall 2023, contracting with a qualified vendor to 
provide parcel-based water use budgets as both an information tool for irrigators 
and a tool for the MSGSA to evaluate and potentially implement an allocation 
approach; and

5. Water Rights Application Payment.  Applicable to a subset of irrigated parcels within 
MSGSA boundaries, support the water rights application 
process defined in Resolution 2020-01.



Water Right Application Payment charge will only apply to parcels 
not already paying through the Cost-Share Agreement



Total revenue needed to fund the Improvements



Proposed charge by acre and by acre per-year



Today’s Process
• Open the public hearing
• Allow the public an opportunity to comment

• Reminder: written protests were required
• Close the public hearing
• [If needed] Recess to tally then report protests received
• Board discussion
• Board consider adopting fee, by resolution, if 

less than 50% protests received



Public Hearing
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